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on profits is typically used on an unleveraged basis for
condominium or home sale analyses and would therefore
be more appropriate for a residential project, such as that
proposed by the subject application; and

WHEREAS, the Board notes that aretum on profit
model which evaluates profit or loss on an unleveraged
basis is the customary model used to evaluate the
feasibility of market-rate residential condominium
developments; and

WHEREAS, the Opposition also raised concerns as
to the omission of the income from the Beit Rabban
school from the feasibility study; and

WHEREAS, in response to concerns raised by the
Opposition as to why the feasibility study omitted the
income from the Beit Rabban school, a submission by
the applicant states that the projected market rent for
community facility use was provided to the Board in an
earlier submission and that the cost of development far
exceeded the potential rental income from the
community facility portion of the development; and

WHEREAS, further, the Board notes that it
requested that costs, value and revenue attributable to
the community facility be eliminated from the financial
feasibility analysis to allow a clearer depiction of the
feasibility of the proposed residential development and
of lesser variance and as-of-right alternatives; and

WHEREAS, based upon its review of the
applicant's submissions, the Board has determined that
because of the subject site's unique physical conditions,
there is no reasonable possibility that development in
strict compliance with applicable zoning requirements
would provide a reasonable return; and
ZR § 72-21 (c) - Neighborhood Character Finding

WHEREAS, as pertains to the (c) finding under ZR
§ 72-21, the Board is required to find that the grant of
the variance will not alter the essential neighborhood
character, impair the use or development of adjacent
property, or be detrimental to the public welfare; and

WHEREAS, because the variances sought to permit
the community facility use differ from the variances
sought to permit the proposed residential use, the
potential affects on neighborhood character of each
respective set of proposed variances are discussed
separately below; and
Community Facility Use

WHEREAS, the applicant represents that the
proposed rear yard and lot coverage variances permitting
the community facility use will not negatively affect the
character of the neighborhood, nor affect adjacent uses;
and

WHEREAS, the applicant states that the proposed
waivers would allow the community facility to encroach
into the rear yard by ten feet, to a height of approximately
49 feet; and

WHEREAS, the applicant states that, as a

community facility, the Synagogue would be permitted
to build to the rear lot line up to a height of 23 feet; and

WHEREAS, the applicant represents that the
affect of the encroachment into the rear yard is partly
offset by the depths of the yards of the adjacent
buildings to its rear; and

WHEREAS, the Board conducted an
environmental review of the proposed action and found
that it would not have significant adverse impacts on the
surrounding neighborhood; and

WHEREAS, the Opposition disputes the findings
of the Environmental Assessment Statement("EAS") and
contends that the expanded toddler program, and the life
cycle events and weddings held in the mufti-purpose
room of the lower cellar level of the proposed
community facility would produce significant adverse
traffic, solid waste, and noise impacts; and

WHEREAS, the Board notes that the additional
traffic and noise created by the expanded toddler
program - which is projected to grow from 20 children
to 60 children daily - falls below the CEQR threshold
for potential environmental impacts; and

WHEREAS, the Board further notes that the
waivers of lot coverage and rear yard requirements are
requested to meet the Synagogue's need for additional
classroom space and that the sub-cellar multi-purpose
room represents an as-of-right use; and

WHEREAS, the applicant states that the proposed
multi-function room would result in an estimated 22 to
30 life cycle events and weddings over and above those
currently held; and

WHEREAS, with respect to traffic, the applicant
states that life cycle events would generate no
additional traffic impacts because they are held on the
Sabbath and, as Congregation Shearith Israel is an
Orthodox synagogue, members and guests would not
drive or ride to these events in motor vehicles; and

WHEREAS, the applicant further states that
significant traffic impacts are not expected from the
increased number of weddings, because they are
generally held on weekends during off-peak periods
when traffic is typically lighter, or from the expanded
toddler program, which is not expected to result in a
substantial number of new vehicle trips during the peak
hours; and

WHEREAS, with respect to solid waste, the EAS
estimated the solid waste attributable to the entirety of
the proposed building, including the occupants of the
residential portion and the students in the school, and
conservatively assumed full occupancy of the multi-
function room (at 360 persons); and

WHEREAS, the estimates of solid waste
generation found that the amount of projected
additional waste represented a small amount, relative to
the amount of solid waste collected weekly on a given
route by the Department of Sanitation, and would not
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affect the City's ability to provide trash collection
services; and

WHEREAS, the Synagogue states that trash from
multi-purpose room events will be stored within a
refrigerated area within the proposed building and, if
necessary, will be removed by a private carter on the
morning following each event; and

WHEREAS, at the Board's direction, the
applicant submitted revised plans showing the cellar
location of the refrigerated trash storage area; and

WHEREAS, with respect to noise, as the multi-
purpose room is proposed for the sub-cellar of the
proposed building, even at maximum capacity it is not
expected to cause significant noise impacts; and

WHEREAS, as held in Westchester Reform
Temple v. Brown (22 N.Y.2d 488 (1968)), a religious
institution's application is entitled to deference unless
significant adverse effects upon the health, safety, or
welfare of the community are documented (see also
Jewish Recons. Syn. ofNo. Shore v. Roslyn Harbor, 38
N.Y.2d 283 (1975)); and

WHEREAS, the Opposition has raised general
concerns about disruption to the character of the
surrounding neighborhood, but has presented no
evidence to the Board supporting the alleged traffic,
solid waste and noise impacts of the proposed
community facility; and

WHEREAS, the detrimental effects alleged by the
Opposition largely concern the purported impact of
events held in the multi-purpose room which, as noted
above, is permitted as-of-right; and
Residential Use

WHEREAS, the applicant represents that the
proposed variances to height and setback permitting the
residential use will not negatively affect the character of
the neighborhood, nor affect adjacent uses; and

WHEREAS, the applicant states that the proposed
base height waiver and front setback waivers of the R8B
zoning requirements allow the building to rise to a height
of approximately 94'-10" along the West 70`" Street
street-line, before setting back by IT-O"; and

WHEREAS, the applicant further states that the
R8B zoning regulations limit the base height to 60 feet, at
which point the building must set back by a minimum of
15'-0"; and

WHEREAS, the applicant states that the proposed
waiver of maximum building height will allow a total
height of approximately 105'-10", instead of the
maximum building height of 75'-0" permitted in an R8B
district; and

WHEREAS, the applicant also seeks a rear setback
of 6'-8", instead of the 10'-0" rear setback required in an
R8B district; and

WHEREAS, the applicant represents that the front
and rear setbacks are required because the enlargement

would rise upward and extend from the existing front and
rear walls; and

WHEREAS, the applicant represents that the
proposed base height, wall height and front and rear
setbacks are compatible with neighborhood character;
and

WHEREAS, the applicant states that a Certificate
of Appropriateness approving the design for the
proposed building was issued by the Landmarks
Preservation Commission on March 14, 2006; and

WHEREAS, the Opposition raised issues at hearing
concerning the scale of the proposed building and its
compatibility to the neighborhood context; and

WHEREAS, the applicant represents that the
proposed bulk and height of the building is consistent
with the height and bulk of neighboring buildings, and
that the subject site is flanked by a nine-story building at
18 West 70th Street which has a base height of
approximately 95 ft. with no setback, and an FAR of
7.23; and

WHEREAS, the applicant further represents that
the building located at 101 Central Park West, directly
to its north, has a height of 15 stories and an FAR of
13.92; and that the building located directly to its south,
at 91 Central Park West, has a height of 13 stories and
an FAR of 13.03; and

WHEREAS, the Board notes that, at nine stories
in height, the building would be comparable in size to
the adjacent nine-story building located at 18 West 70a'
Street, while remaining shorter than the 15-story and
13-story buildings located within 60 feet of the site; and

WHEREAS, the Opposition also contends that the
proposed nine-story building disrupts the mid-block
character of West 70th Street and thereby diminishes the
visual distinction between the low-rise mid-block area
and the higher scale along Central Park West; and

WHEREAS, the applicant submitted a streetscape
of West 70'h Street indicating that the street wall of the
subject building matches that of the adjacent building at
18 West 70th Street and that no disruption to the midblock
character is created by the proposed building; and

WHEREAS, the Opposition also contends that
approval of the proposed height waiver will create a
precedent for the construction of more mid-block high-
rise buildings; and

WHEREAS, as discussed above, the Opposition
has identified four sites within a 51-block area bounded
by Central Park West and Columbus Avenue, and 59"
Street and 110`s Street that purportedly could seek
variances permitting midblock buildings which do not
comply with the requirements of the R8B zoning
district; and

WHEREAS, an analysis submitted by the
applicant in response found that none of the four sites
identified by the Opposition shared the same potential
for mid-block development as the subject site; and

WHEREAS, the Opposition argues that the
11
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proposed building will significantly diminish the
accessibility to light and air of its adjacent buildings;
and

WHEREAS, the Opposition contended
specifically that the proposed building abuts the easterly
wall and court of the building located at 18 West 70th
Street, thereby eliminating natural light and views from
seven eastern facing apartments which would not be
blocked by an as-of-right building; and

WHEREAS, the Opposition further argues that
the proposed building will cut off natural lighting to
apartments in the building located at 91 Central Park
West and diminish light to apartments in the rear of the
building located at 9 West 69th Street, and that the
consequentially diminished light and views will reduce
the market values of the affected apartments; and

WHEREAS, in response the applicant noted that
lot line windows cannot be used to satisfy light and air
requirements and, therefore, rooms which depend solely
on lot line windows for light and air were necessarily
created illegally and the occupants lack a legally
protected right to their maintenance; and

WHEREAS, the applicant further notes that an
owner of real property also has no protected right in a
view; and

WHEREAS, nonetheless, the Board directed the
applicant to provide a fully compliant outer court to the
sixth through eighth floors of the building, thereby
retaining three more lot line windows than originally
proposed; and

WHEREAS, the applicant submitted revised plans
in response showing a compliant outer court; and

WHEREAS, the Opposition asserts that the
proposed building would cast shadows on the midblock
of West 70th Street; and

WHEREAS, CEQR regulations provide that an
adverse shadow impact is considered to occur when the
shadow from a proposed project falls upon a publicly
accessible open space, a historic landscape, or other
historic resource, if the features that make the resource
significant depend on sunlight, or if the shadow falls on
an important natural feature and adversely affects its
uses or threatens the survival of important vegetation,
and that shadows on streets and sidewalks or on other
buildings are not considered significant under CEQR;
and

WHEREAS, a submission by the applicant states
that that no publicly accessible open space or historic
resources are located in the mid-block area of West 70th
Street; thus any incremental shadows in this area would
not constitute a significant impact on the surrounding
community; and

WHEREAS, a shadow study submitted by the
applicant compared the shadows cast by the existing
building to those cast by the proposed new building to

identify incremental shadows that would be cast by the
new building that are not cast presently; and

WHEREAS, the EAS analyzed the potential
shadow impacts on publicly accessible open space and
historic resources and found that no significant impacts
would occur; and

WHEREAS, the applicant evaluated shadows cast
over the course of a full year, with particular attention
to December 21, when shadows are longest, March 21
and September 21 (vernal and autumnal equinoxes) and
June 21, when shadows are shortest, disregarding the
shadows cast by existing buildings, and found that the
proposed building casts few incremental shadows, and
those that are cast are insignificant in size; and

WHEREAS, specifically, the shadow study of the
EAS found that the building would cast a small
incremental shadow on Central Park in the late
afternoon in the spring and summer that would fall onto
a grassy area and path where no benches or other
recreational equipment are present; and

WHEREAS, based upon the above, the Board finds
that neither the proposed community facility use, nor the
proposed residential use, will alter the essential character
of the surrounding neighborhood or impair the use or
development of adjacent properties, or be detrimental to
the public welfare; and
ZR § 72-21 (d) - Self Created Hardship Finding

WHEREAS, as pertains to the (d) fording under ZR
§ 72-21, the Board is required to find that the practical
difficulties or unnecessary hardship burdening the site
have not been created by the owner or by a predecessor in
title; and

WHEREAS, the applicant states that the
unnecessary hardship encountered by compliance with
the zoning regulations is inherent to the site's unique
physical conditions: (1) the existence and dominance of
a landmarked synagogue on the footprint of the Zoning
Lot, (2) the site's location on a zoning lot that is divided
by a zoning district boundary; and (3) the limitations on
development imposed by the site's contextual zoning
district; and

WHEREAS, the applicant further states that these
conditions originate with the landmarking of its
Synagogue building and with the 1984 rezoning of the
site; and

WHEREAS, based on the above, the Board
therefore finds that the hardship herein was not created by
the owner or by a predecessor in title; and
ZR § 72-21 (e) - Minimum Variance Finding

WHEREAS, as pertains to the (e) finding under ZR
§ 72-21, the Board is required to find that the variance
sought is the minimum necessary to afford relief; and

WHEREAS, the original proposed building of the
Synagogue had no rear court above the fifth floor, and

WHEREAS, in response to concerns raised by the
residents of the adjacent building, the Board directed the
applicant to provide a fully compliant outer court to the
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sixth through eighth floors of the building, thereby
retaining access to light and air of three additional lot
line windows; and

WHEREAS, the applicant modified the proposal to
provide a complying court at the north rear above the
fifth floor, thereby reducing the floor plates of the sixth,
seventh and eighth floors of the building by
approximately 556 sq. ft. and reducing the floor plate of
the ninth floor penthouse by approximately 58 sq. ft.,
for an overall reduction in the variance of the rear yard
setback of 25 percent; and

WHEREAS, during the hearing process, the
Board also directed the applicant to assess the
feasibility of several lesser variance scenarios; and

WHEREAS, financial analyses submitted by the
applicant established that none of these alternatives
yielded a reasonable financial return; and

WHEREAS, however, the Opposition argues that
the minimum variance finding is no variance because
the building could be developed as a smaller as-of-right
mixed-use community facility/ residential building that
achieved its programmatic mission, improved the
circulation of its worship space and produced some
residential units; and

WHEREAS, the Synagogue has fully established
its programmatic need for the proposed building and the
nexus of the proposed uses with its religious mission;
and

WHEREAS, the Board notes again that a zoning
board must accommodate a proposal by a religious or
educational institution for a project in furtherance of its
mission, unless the proposed project is shown to have
significant and measurable detrimental impacts on
surrounding residents See Westchester Ref. Temple v.
Brown, 22 N.Y.2d 488 (1968); Islamic Soc, of
Westchester v. Foley, 96 A.D. 2d 536 (2d Dep't 1983);
and Jewish Recons. Synagogue of No. Shore v. Roslyn
Harbor, 38 N.Y.2d 283 (1975)); and

WHEREAS, the Opposition has not established
such impacts; and

WHEREAS, the Opposition may have raised
other issues that are not specifically addressed herein,
the Board has determined that all cognizable issues with
respect to the required variance findings or CEQR
review are addressed by the record; and

WHEREAS, the Board finds that the requested lot
coverage and rear yard waivers are the minimum
necessary to allow the applicant to fulfill its
programmatic needs and that the front setback, rear
setback, base height and building height waivers are the
minimum necessary to allow it to achieve a reasonable
financial return; and

WHEREAS, thus, the Board has determined that
the evidence in the record supports the findings required
to be made under ZR § 72-2 1; and

WHEREAS, the project is classified as a Type I
action pursuant to 6NYCRR, Part 617; and

WHEREAS, the Board has conducted an
environmental review of the proposed action and has
documented relevant information about the project in the
Final Environmental Assessment Statement (EAS) CEQR
No. 07BSA07IM dated May 13, 2008; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impacts on
Land Use, Zoning, and Public Policy; Socioeconomic
Conditions; Community Facilities and Services; Open
Space; Shadows; Historic Resources; Urban Design and
Visual Resources; Neighborhood Character; Natural
Resources; Waterfront Revitalization Program;
Infrastructure; Solid Waste and Sanitation Services;
Energy; Traffic and Parking; Transit and Pedestrians; Air
Quality; Noise; and Public Health; and

WHEREAS, the Board has determined that the
proposed action will not have a significant adverse
impact on the environment.

Therefore it is Resolved that the Board of Standards
and Appeals issues a Negative Declaration with
conditions as stipulated below, prepared in accordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617, the Rules of
Procedure for City Environmental Quality Review and
Executive Order No. 91 of 1977, as amended, and makes
the required findings under ZR § 72-21, to permit, on a
site partially within an R8B district and partially within
an RIGA district within the Upper West Side/ Central
Park West Historic District, the proposed construction
of a nine-story and cellar mixed-use community
facility/ residential building that does not comply with
zoning parameters for lot coverage, rear yard, base
height, building height, front setback and rear setback
contrary to ZR §§ 24-11, 77-24, 24-36, 23-66, and 23-
633; on condition that any and all work shall
substantially conform to drawings as they apply to the
objections above noted, filed with this application
marked "Received May 13, 2008"- nineteen (19) sheets
and "Received July 8, 2008"- one (I) sheet; and on
further condition:

THAT the parameters of the proposed building
shall be as follows: a total floor area of 42,406 sq. ft.; a
community facility floor area of 20,054 sq. ft.; a
residential floor area of 22,352 sq. ft.; a base height of
95'-I"; with a front setback of 12'-0"; a total height of
105'-10"; a rear yard of 20'-0"; a rear setback of 6'-8";
and an interior lot coverage of 0.80; and

THAT the applicant shall obtain an updated
Certificate of Appropriateness from the Landmarks
Preservation Commission prior to any building permit
being issued by the Department of Buildings;

THAT refuse generated by the Synagogue shall be
stored in a refrigerated vault within the building, as
shown on the BSA-approved plans;
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THAT this approval is limited to the relief granted
by the Board, in response to specifically cited and filed
DOB/otherjurisdiction objection(s) only;

THAT the approved plans shall be considered
approved only for the portions related to the specific
relief granted;

THAT substantial construction be completed in
accordance with ZR § 72-23;

THAT the Department of Buildings must ensure
compliance with all other applicable provisions of the
Zoning Resolution, the Administrative Code, and any
other relevant laws under its jurisdiction irrespective of
plan(s)/configuration(s) not related to the relief granted.

Adopted by the Board of Standards and Appeals,
August 26, 2008.

A true copy of resolution adopted by the Board of Standards and Appeals, August 26, 2008.
Printed in Bulletin No. 35, Vol. 93.

Copies Sent
To Applicant

Fire Com'r.
Borough Com'r.

CERTIFIED RESOLUTION

Chair/Commissioner of the Board
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