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also stated, “[i]n a changing neighborhood, the existing building is obsolete for 
intended and permitted uses.”162  

 
The resolution makes no findings on whether the physical configuration of the building is 
unique.163  Presumably, there are other multi-story industrial buildings within the zoning 
district.  Finally, a BSA staff member’s notes described the evidence proffered for this 
finding as “unconvincing.” 164 
 

b.  Reasonable Return. 
 
The applicant submitted an economic analysis prepared by Freeman/Frazier Associates, 
Inc. to demonstrate that the configuration of the building prevented it from realizing a 
reasonable return from as-of-right uses.  The analysis compared existing and conforming 
development for manufacturing uses with the proposed residential development.  The 
analysis showed the following rates of return:  1.24% for existing uses, 1.80% for other 
as-of-right uses, and 6.31% for the proposed residential development.165    
 
Community opponents of the variance argued that this economic analysis was based on 
flawed economic assumptions.  The Greenpoint Manufacturing and Design Center 
(GMDC) argued that the analysis underestimated the rental value of manufacturing 
space.166  Instead of the $4.87 per square foot assumption employed, GMDC argued that 
the rental assumption should have been $9 per square foot.  Based on this assumption, 
GMDC projected an 11.74% rate of return for manufacturing use.167  Using a more 
conservative rental assumption -- $8/square foot – GMDC projected a 7.01% rate of 
return for manufacturing rental.168     
 
The last paragraph of GMDC’s letter suggests that the 184 Kent variance was based on a 
desire to capitalize on a strong residential market rather than an inability to generate 
reasonable rates of return from rental for as-of-right uses.   “During the last twelve 
months, GMDC has encountered a broad cross-section of manufacturers facing eviction 
because of residential conversions and skyrocketing rents.  Given the increasingly limited 
supply of and overwhelming demand for high-quality, well-located manufacturing space, 
we believe that the Kent Avenue building holds great promise as a profitable industrial 
facility.”169  There is no factual evidence submitted to indicate how strong this demand 
actually is and it is currently being debated citywide. 

 
162 See 184 Kent Ave. Statement. 
163 See Resolution, 191-00-BZ (December 19, 2000). 
164 See Rory Levy, Board of Standards and Appeals of New York, Worksheet (Sept. 21, 2000). 
165 See Economic Analysis by Freeman/Frazier Associates for 184 Kent Avenue Association 8 (July 10, 
2000). 
166 See Letter from David Sweeney, CEO, GMDC, to Peter Gillepsie, Lead Organizer, Neighbors Against 
Garbage (Oct. 18, 2000). 
167 See id. 
168 See id. 
169 See id. 
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c.  Essential Character of Neighborhood. 

 
The BSA’s resolution granting the variance agreed with the applicant that the project 
would not alter the essential character of the neighborhood because the area in question 
already supported a variety of uses.170  In the statement of facts and findings, the 
applicant wrote, “The five blocks north of the site on the east side of Kent Avenue are 
primarily residential.  The area has changed from heavy industrial to mixed-use.  The 
variance will permit the existing industrial building to be occupied by residential and 
commercial uses and conform to the current needs and uses in the area.”171 
 
To support this argument, the applicant submitted a survey map compiled by Ethan C. 
Eldon Associates, Inc. allegedly showing the location of 355 residential units in the 
vicinity of 184 Kent Avenue.172  The survey included a map. BSA staff member Rory 
Levy’s notes indicate that BSA staff held serious reservations about the validity and 
relevance of the Eldon Associates survey.173  In his notes, Levy points out that all 355 
residential units are east of Kent Avenue and states that “[u]nit count of 52 on block 2341 
is unconvincing from cursory look at . . . map.”174  These types of discrepancies that the 
Society addresses with the  geographic study area in its recommendations. 
 

d. Self-Created Hardship. 
 
The applicant states that Kent Avenue Associates acquired the property in 1985, and 
subsequently conveyed it to the New York City Industrial Development Agency in a 
leaseback transaction.175  It also alleges that since its initial acquisition, the demand for 
manufacturing and commercial uses at this site diminished and no longer provided the 
applicant with a reasonable return.176  Opposing evidence indicates that due to a strong 
demand for manufacturing space, the building could have been fully rented.177  It is 
unclear if the existing illegal residential units negatively impacted the ability to rent 
space, or perhaps just occupied the supposedly un-rentable space. 
 

 
170 See BSA Resolution, 191-00-BZ, Dec. 19, 2000. 
171 See 184 Kent Ave. Statement. 
172 See id. 
173 See Worksheet, Rory Levy, Oct. 10, 2000 (on file with the Municipal Art Society). 
174 See id. 
175 See 184 Kent Ave. Statement. 
176 See id. 
177 Tina Traster, Hot Brooklyn Properties Put Freeze on Industry, CRAINS N.Y., May 12, 2003, at 39. 
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e.  Minimum Variance Necessary to Afford Relief. 
 
In its statement of facts and findings, the applicant argued that the “variance requested 
will permit residential uses on the upper floors of an existing building and affords 
minimum relief as set forth in the economic analysis report.”178  Community groups 
raised questions concerning the suitability of the 184 Kent building for use as high tech 
office space or as workspace for local artists.  The applicant responded by providing an 
opinion letter from Anthony Spina of Thorn Communications stating that the property’s 
ceilings were too low for telecommunications use.179 The applicant also submitted 
opinion letters from Freeman/Frazier indicating that rental for artist work space would 
not generate a reasonable rate of return.180  However, the record is silent on whether a 
reasonable rate of return could be generated through use of the property for warehousing 
or other forms of light industrial use. 
 
3.  Analysis and Conclusion 
 
The matter of 184 Kent Avenue raises some typical issues in New York neighborhoods 
zoned for manufacturing.  There was clearly an intense pressure on the buildings to 
convert to residences, with this building already housing many illegal residential units.  
Furthermore, the applicants raised the changing character of the community as a factor in 
their application, a self-fulfilling prophecy as one variance-approved conversion becomes 
the basis for another. 
 
There are real questions about the rent that was being charged and the potential 
manufacturing rent.  If the rental figures of the GMDC were accurate the entire Economic 
Analysis might have been different.  Even if continued M3 zoning was not appropriate, 
other lighter manufacturing district uses, permitted under M1 and M2 zoning, may have 
been.    The claims of the building owner are at odds with the sentiment of those in the 
manufacturing community, that space is desperately needed for manufacturing space.181    
Businesses indicate that “food producers, textile makers, woodworkers and other light 
manufacturers…want to continue to do business in Williamsburg, Greenpoint and Sunset 
Park neighborhoods of Brooklyn…The dearth of available real estate frustrates business 
owners who need more space to grow their companies….”182  Residential uses clearly 
yield a higher rate of return, but the argument that manufacturing is no longer viable in 
these areas is questionable. 
 
 
 
 
 
 
 

 
178 See 184 Kent Ave. Statement at 4. 
179 See Letter from Anthony Spina, Thorn Communications, to 184 Kent Avenue Associates (Nov. 1, 
2000). 
180 See Letter from Jack Freeman, Freeman Frazier & Associates, Inc., to Howard Hornstein, Fishbein 
Badillo Wagner Harding (Nov. 6, 2000). 
181 See Traster, Hot Brooklyn Properties, supra note 178, at 39. 
182 See id.    
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184 Kent Avenue, Brooklyn (June 2, 2003) 
 
B.  600 Washington Street:  Residential High-rise in a Manhattan Manufacturing 
Zone 
 
Located in Manhattan’s ever-shrinking downtown manufacturing zone, this property 
made for a very unlikely hardship case.  As further detailed below, it was one of the West 
Village’s most sought after properties, located near the Hudson River and largely vacant.  
When the new owner sought a variance application for construction of high-end 
residential apartments it employed several surprising and very successful arguments to 
demonstrate hardship. 
 
1.  Lot Characteristics and Case Background. 
 

a. Lot Description. 
 
This property occupies a full city block in an M1-5 zoning district in Manhattan’s West 
Village.  The property is located at the northwestern border of an area generally known as 
the “Graphics Arts District.”  The zoning permits only light manufacturing that complies 
with performance standards specified in the Zoning Resolution.183    Such light industry 
typically includes knitting mills, printing plants and wholesale service facilities.184  The 
maximum FAR is 5.0.185   
 
It is marketed by real estate brokers as part of the “Hudson Square” residential and office 
district.  The areas directly south and southeast of the property contain a mix of industrial 

                                                 
183 See Zoning Resolution at § 41-11. 
184 See NEW YORK CITY DEPARTMENT OF CITY PLANNING, ZONING HANDBOOK 94 (1990)[hereinafter 
ZONING HANDBOOK]. 
185 See Zoning Resolution at § 43-12. 
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buildings and some residential structures.  The areas north and east of the property are 
primarily residential.  
 

b. Pre-Variance Use and Permitted Uses. 
 
From the mid-1970s to the mid-1990s, Yellow Freight Lines used the property as a 
trucking terminal.  Its proximity to an arterial highway, West Street, made it well suited 
for this purpose.  Today, there is a Federal Express facility across from the corner of the 
property.186  In 1997, Federal Express leased the open portions of the 600 Washington 
site for the parking and storage of vehicles.187    
 
The 600 Washington development project will entail the construction of 147 housing 
units in three buildings.188  The project was described succinctly in The New York Times, 
 

One building will be a 14-story condominium on Morton Street. 
Another is to be a six-story structure on Morton Street with six town 
houses at the base and loft apartments above. The third will be a 
seven-story rental on Washington Street. Completion is scheduled for 
the spring of 2004. Since the side streets and inland avenues have a 
more residential character than West Street, all the entrances to these 
buildings will be on Morton Street or Washington Street. But one leg 
of the 147-unit L-shaped condominium will border West Street and 
provide 52 apartments with head-on river views. About 12,000 square 
feet of commercial space will be provided at street level, a third of it 
on West Street.189    

 
The proposed project had an FAR of 6.0.190   This was thus a use and bulk 
variance application. 

 

                                                 
186 See id. 
187 See id. 
188 Edwin McDowell, West Village Condominiums with a Garden, N.Y. TIMES, June 6, 2003, at 11-1. 
189 Alan Oser, Along West Street, A Residential Makeover, N.Y. TIMES, Nov. 24, 2000, Section 
11 at 1. 
190 See WSA Statement of Facts at 3.   
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c. Procedural History. 
 
The owner, Washington Street Associates, LLC (“WSA”), was denied a 
building permit on November 30, 2000 on the grounds that the proposed 
development project “contained residential uses in an M1-5 district” and the 
proposed number of “accessory off-street parking spaces” exceeded the number 
permitted by the Zoning Resolution.191 Wachtel and Masyr law firm applied to 
the BSA for a variance on behalf of WSA in November  2000.192  The Zoning 
Committee of Community Board 2 enacted a resolution in opposition to 
Washington Street Associate’s variance.193 Joseph B. Rose, Chairman of the 
City Planning Commission (CPC), also wrote to the BSA in opposition to the 
Washington Street’s variance application.194  
 
In response to community concerns, BSA required WSA to modify its proposal. 
The mid-portion of the development was reduced in height and an 8 foot 
setback from the street line was provided beginning at the eighth story. The 
Washington Street and Leroy Street frontages were increased to 7 stories and 
the Morton Street frontage was increased to 6 stories.  Based on these 
modifications, BSA voted unanimously to grant the variance.  The court 
challenge by a community group, the West Village Houses Tenants Association 
(“WVHTA”), was unsuccessful.195  
 

 
191 See The City of New York Department of Buildings, Objections to Application for 600 Washington 
Street, Nov. 15, 2000.   
192  See Washington Street Ass’n, LLC, Application  to the Board of Standards and Appeals of New York, 
(Nov. 15, 2000). 
193 See Community Board 2 Resolution, Mar. 1, 2001. 
194 See Letter from Joseph B. Rose, Chairman, City Planning Commission of the City of New York, to 
James Chin, Chair, Board of Standards and Appeals of New York, April 26, 2001 [hereinafter City 
Planning Letter, April 26, 2001]. 
195 West Village Houses Tenants’ Ass’n v. Bd. of Standards and Appeals of New York, 755 N.Y.S.2d 377 
(1st Dep’t 2003). 
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2:  The Five Findings. 
 

a.  Unique Physical Condition. 
 
The explicit bases for the BSA resolution’s “a” finding were two factors, 1.) the site’s 
location on narrow streets and, on one side, an arterial highway and 2.) that the site is 
largely undeveloped.196 In their court papers, opponents of the development address both 
of these findings.  First, they argue that the surrounding streets did not prevent a 
reasonable return from as-of-right use.197  Indeed, Yellow Freight Systems, they argue, 
operated profitably on the site for some 20 years.198  Furthermore, Federal Express, which 
constructed a freight forwarding facility across the street, resolved a similar problem 
simply by using interior loading docks.199  The second factor cited by the BSA, the 
property’s development history, is peculiar in that the vacancy of a lot would normally 
provide great development potential, not be deemed a hardship. 
 
Other factors included relied on in the application included: 
 

i. Irregular Shape 
 
The lot dimensions (200’ x 322’ x 200’ x 301’)200 are nearly perfectly rectangular.  
They were nevertheless called irregular by the applicant.  As stated in WVHTA’s 
court papers, “it is unclear why the BSA relied on the shape at all in its 
Resolution.”201 
 
ii. Subsurface Soil Conditions 
 
As described in WSA’s statement of facts, the site is partially comprised of land 
reclaimed from the Hudson River in the mid 1800s.202  Piling sand, wood, gravel, 
cobble and other construction debris atop the river’s naturally occurring clay and 
sand created the site.203  This subsurface fill ranges from 15’ to 30’ in depth.204  In 
its Resolution, the BSA concluded that these subsurface soil conditions would 
“require an extensive pile foundation system creating an unnecessary hardship in 
developing the site with conforming manufacturing or commercial uses . . .”205 
 

 
196 See BSA Resolution, 174-97-BZ, 175-97-BZ, . 
197 See Brief for Appellant at 12, West Village Houses Tenants Ass’n v. Bd. of Standards and Appeals of 
New York [hereinafter WVHTA Brief]. 
198 See id. 
199 See id. 
200 See WVHTA Brief at 14. 
201 Id. at 14. 
202 WSA Statement of Facts at 2. 
203 Id. 
204 Id. 
205 See BSA Resolution, 287-00-BZ, June 12, 2001. 
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iii. Adjacency to New Jersey PATH 
 
The Resolution stated that the “tunnels of the Path Train system turn and descend 
at the corner of Morton and West Streets and come within 4’ of the site creating 
additional construction contingencies and expenses. . ..”206 WSA argued that 
“Case drilled piles will be required in the [portion of the lot within 50’ of the 
PATH tubes].  Vibration monitoring of the PATH tubes will be undertaken during 
construction to demonstrate and insure vibrations are within acceptable limits.”207  
As above, WVHTA rejected the arguments that adjacency to the PATH train 
constituted a unique physical condition.  WVHTA argued that most or all of 
Manhattan’s industrial districts are adjacent to the PATH or other subway lines.  
Moreover, WVHTA asserted that the PATH ran adjacent to other lots in the  M1-
5 district in question.208 
 
b.  Reasonable Return. 

 
Freeman/Frazier Associates prepared the economic analysis and determined that as-of-
right development on the site, with theaters, retail use and office space, would yield a 
1.89% return on equity (“ROE”).209  The analysis determined that the proposed mixed-
use residential building, with retail and local commercial uses on the ground floor, would 
earn an ROE of 6.84%.210  
 
Based on this analysis, the BSA resolution stated, “evidence in the record, including 
detailed feasibility analyses characterized by comparables, cost break down and cost 
estimates demonstrates that a conforming and complying development would not yield a 
reasonable rate of return . . .”  The court also noted that “unlike Town Law . . . and 
General City Law . . . Zoning Resolution § 72-21 does not require an applicant for a use 
variance to show that it cannot realize a reasonable return ‘for each and every permitted 
use under the zoning resolution.’”211 
 

i.  As-of-Right Return on Equity 
 
The projects used by the WSA to show as-of-right development included a hypothetical 
movie theatre and an office use.212  Opponents criticized this approach, arguing that 
movie theatres do not generate as much revenue as other permitted uses, especially in 
such quiet areas, far from public transportation.213  In the calculation the ROE of one 
such permitted use, office space, the applicants failed to consider rent from two newly 

 
206 See id. 
207 See WSA Statement of Facts at 2. 
208 See WVHTA Brief at 13. 
209 See Freeman/Frazier, Economic Analysis for Washington Street Ass’n, Nov. 21, 2000, at Schedule A1. 
[hereinafter WSA Economic Analysis]. 
210 See id. 
211 West Village Houses Tenants Ass’n v. Bd. of Standards and Appeals of New York, 755 N.Y.S.2d 377, 
378 (1st Dep’t 2003). 
212 See WSA Economic Analysis at 2. 
213 See WVHTA, Appendix A, March 27, 2001, at 5.   
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constructed office spaces.214  One is directly across the street from the subject property.  
Rents for new office construction, like 600 Washington’s neighbor, would be higher than 
the comparison rents which the applicants actually used.  In the court challenge by 
opponents, however, the court noted that no “iron clad” rule on geographic boundaries 
studied in variance applications.215 
 

ii. Proposed-Use Return on Equity 
 
One of the most critical factors, in a complex economic feasibility study, was the 
use of rental income rather than condominium sales income.  Opponents argued 
that proposing to rent, rather than sell, apartments with head-on river views was 
disingenuous, as sales would generate much higher and more rapid returns.216  
Indeed, since their variance approval and defeat of the opponents’ court 
challenges, the developers have been marketing the units as condominiums at 
premium prices expected from the neighborhood and river views.217   
 

c.  Essential Character of the Neighborhood. 
 
The BSA determined that the proposed development would not adversely affect 
the neighborhood.218  In contrast to the BSA, the CPC concluded that the 
development would have significant effects on the neighborhood.  For this reason, 
CPC Commissioner Joseph Rose argued that the proper way to address 
development trends in the neighborhood was through a comprehensive zoning 
amendment and not through the piecemeal granting of variances.219  Likewise, the 
Zoning Committee of Community Board 2 opposed the granting of the variance 
on the grounds that it would adversely affect the neighborhood.220 Finally, 

 
214 See id. at 5. 
215 See West Village Houses Tenants Ass’n, 755 N.Y.S.2d at 378. 
216 See id. at 6. 
217 Edwin McDowell, West Village Condominiums with a Garden, N.Y. TIMES, June 6, 2003, at 11-1. 
218 The Resolution stated: 
 

[T]he record and numerous site inspections indicate that an increase in the number of 
parking spaces and the proposed mixed use development with a combination of 
studios, one, two and three bedroom apartments, town house style units, loft like units 
combined with the retail and restaurant component is compatible with this mixed- use 
neighborhood  . . . 

 
[T]he Board finds that the contentions that the proposal will cast undue shadows, 
worsen existing sewage problems, cause displacement and adversely impact the 
neighborhood are not supported by the evidence in the record . . . 
 
[T]he Board finds that this proposal, as modified, will not alter the essential character 
of the surrounding neighborhood or impair the use or development of adjacent 
properties, nor will it be detrimental to the public welfare . . .  

 
219 See City Planning Letter, April 26, 2001. 
220 See Community Board Resolution on 600 Washington Street, March 1, 2001.   
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WVHTA argued that WSA significantly understated the new demands that the 
proposed development would place on neighborhood services.221   
 

d.  Self-Created Hardship. 
 
The BSA resolution contains a single conclusory statement on the “d” finding:  
“[T]he hardship herein was not created by the owner or a predecessor in title . .. .”  
Presumably, this determination was based on WSA’s Statement of Findings.222 
 
WVHTA argues that WSA paid well above the as-of-right market rate for the property.223  
There was evidence that the purchase price was inflated in a bidding war. As noted in the 
press, “[t]he property was hotly sought by developers and brokers.  They besieged the 
owner with unsolicited offers since the brick warehouse was padlocked three years 
ago.”224  [Any buildings existing on the largely vacant lot were demolished by the 
applicant, WSA.] 

 
e.  Minimum Variance Necessary to Afford Relief. 

 
The BSA addresses the “e” finding with another conclusory statement:  “this proposal, as 
modified, is the minimum necessary to afford the owner relief . . . ”225  This finding is 
presumably based at least in part on WSA’s original Statement of Findings, which argues 
that the “proposed variance . . . generates a ROE of 6.84%, which is the minimum 
necessary to permit development of the site.”226  As noted above, there is no strict rule on 
the range of other permitted uses within a zoning classification that must be explored. 
 

 
221 For example, WVHTA argued that WSA should have based its projection of new residents on 
an assumption of 3.0 persons per household rather than 1.56 persons per household.  Likewise, 
WVHTA argues that there are likely to be some 136 school-age children living in the development 
(and consuming city educational services).  WSA had projected the figure at 27. 
222 See WSA Statement of Facts.  The Statement of Findings states: 
 

The variance requested arises out of the unique physical conditions described in the (a) 
finding:  the large site located on three narrow streets and one arterial highway, 
subsurface soil conditions and the location adjacent to the PATH tubes, all of which place 
extraordinary development costs on any new development of the site and create practical 
difficulty and unnecessary hardship in developing the site.  These conditions were not 
created by the owners or predecessors in title but are inherent in the site itself. 
 

223 See Opposition Rebuttal for Ad Hoc Committee to Oppose Variance, May 22, 2001, at 6 (on file with 
the Municipal Art Society). 
224 Lore Croghan, Developer Lands Big Deal for Prime Site in West Village, CRAINS N.Y., May 8, 2000 at 
4. 
225 See BSA Resolution, 287-00-BZ, June 12, 2001.  
226 See WSA Statement of Findings 
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3.  Analysis and Conclusion 
 
The physical hardships and the financial information used in the applicant’s analysis were 
creditably questioned by opponents.  The court never reached the depth of review needed 
to uncover these issues.  It is clear that thousands of lots in Manhattan are near, but not 
directly over, subway and Path trains.  Most of the shoreline of the island was extended 
with fill.  Neither of these constitutes a unique physical condition, even if they did inflate 
the costs of construction.  Furthermore, the inability to do loading on the street, because 
of narrowness, is also not a unique condition.  Many warehouses in Manhattan must use 
interior loading docks.  Finally, describing the vacancy of a lot as a physical hardship is 
dubious when vacant lots in Manhattan are valued at a premium. 
 
There are also serious questions regarding the financial analysis.  The failure to consider 
office rental rates from new construction immediately adjacent to the proposed 
development was unexplained.  These rentals were more appropriate because of their 
recent construction and proximity to the proposed development.  Additionally, in 
calculating the rate of return on the proposed residential building, there was a failure to 
consider the sale price for condominiums commanding views of the Hudson River.  
Recent evidence suggests that the developer is now going to offer all units for sale, just as 
opponents suspected would happen.227  The rate of return may now be much higher.  No 
conditions restricting the use to the rental/sale composition indicated in the Economic 
Analysis are included in the resolution of the BSA. 228  
 
Finally, there are serious doubts about the purchase price for the property. Courts have 
found that a purchase price that reflects the value of the property with the anticipated 
variance cannot form the basis for a variance.229  In this case a major bidding war 
preceded the applicant’s purchase of the property.230 It is peculiar, at the least, that the 
property was later characterized as saddled with physical and financial hardships.   
 

 
227 Edwin McDowell, West Village Condominiums with a Garden, N.Y. TIMES, June 6, 2003, at 11-1. 
228 See BSA Resolution,  287-00-BZ  (June 12, 2001). 
229 See Douglaston Civic Ass’n v. Galvin, 36 N.Y.2d 1 (1974) 
230 See  supra note 224. 
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C.  220-16 Jamaica Avenue, Queens:  Motel in a Low Density Residential 
Community 
 
Motels in Queens are not unexpected since the borough contains the city’s two airports.  
However, this location, many miles from either airport in a low-density residential 
community was a very unexpected location for a motel.  Fearing that the hotel would 
quickly morph into a location for prostitution or drug dealing, the community mobilized, 
unsuccessfully, to fight the variance. 
 
1.  Lot Characteristics and Case Background. 
 

a.  Lot Description. 
 
The lot in question is located at 220-16 Jamaica Avenue in Queens Village.   The south 
side of the property is adjacent to the elevated tracks of the Long Island Railroad, 
bordering it for eighty feet.231  The surrounding density was low, permitting an FAR of 
.5.232 
 

b.  Pre-Variance, Permitted and Proposed Uses.    
 
Applicants sought a use variance to permit construction and operation of a motel in a C1-
2 district.  Such C-1 districts “accommodate the retail and personal service shops needed 
in residential neighborhoods. . . . Typical uses include grocery stores, small dry cleaning 
establishments, restaurants and barber shops.  All cater to the daily needs of the 
immediate neighborhood.” 233  Motels are not permitted. 
 

c.  Procedural History. 
 
On May 28, 1999, Sheldon Lobel P.C. filed an application for a variance on behalf of 
property owner Har Har Har Mahadev, Inc (“HHHM”).234  Substantial community 
opposition met the application.  For example, Community Board 13 voted to oppose the 
variance application.235  The variance was also opposed by Queens Borough President 
Claire Shulman236 and City Council Member Archie Spigner.237  Nevertheless, the 
variance application was approved on March 28, 2000.238   
 

                                                 
231 See Sheldon Lobel, P.C., Statement of Facts and Findings on Har, Har, Har Mahadev, Inc., May 17, 
1999, at 1 [hereinafter HHHM Statement]. 
232 Id. at 7. 
233 Zoning Handbook, at 76. 
234 Har, Har, Har Mahadev, Inc., Application to the Board of Standards and Appeals of New York (May 28, 
1999). 
235 See  BSA Resolution  126-99-BZ, Nov. 16, 1999 (noting that all 32 members of Community Board 13 
who voted disapproved of the application).   
236 See Letter from Claire Shulman, Queens Borough President, to James Chin, Chairman, Board of 
Standards and Appeals of New York (Nov. 22, 1999). 
237 See Letter from Archie Spigner, Deputy Majority Leader of the New York City Council, to James Chin, 
Chair, Board of Standards and Appeals of New York (Feb. 29, 2000). 
238 See BSA Resolution, 126-99-BZ, (Mar. 28, 2000). 
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The variance was granted subject to twelve conditions.  These conditions were designed 
to prevent utilization of the hotel for prostitution and other uses that the community 
considered undesirable and are further explained below.   
 
2.  5 Findings 
 

a. Unique Physical Condition. 
 
The BSA resolution listed the following characteristics of the lot:  its irregular shape, its 
pre-existing underground storm sewers and its adjacency to the Long Island Railroad 
elevated tracks.  The resolution concluded that these characteristics “combine to create 
unique conditions inherent in and peculiar to the subject zoning lot.”239 
  
But the BSA Resolution is peculiarly silent on the chain of events that led HHHM to seek 
a variance.240  In 1989 HHHM received a building permit for a motel, only to lose its 
financing and shelve the project.241  Subsequently, the Zoning Resolution was amended 
to prohibit motels in this district.  Despite this, DOB issued a building permit once again.  
Construction never proceeded due to the recurrent financing problem.242   
 
In April, 1998, DOB issued HHHM a third work permit, and construction resumed. 
According to HHHM extensive construction had taken place.243  However, on November 
23, 1998 DOB issued a Stop Work Order on the grounds that the proposed development 
was not permitted in the zoning district, apparently noticing its mistake in issuing the 
building permit.244  
 
Although this prior history featured prominently in HHHM’s variance application, the 
BSA resolution fails to mention it, leaving open questions about the ground on which this 
variance was granted.245  Furthermore, one of the allegedly unique conditions—adjacency 
to the Long Island railroad tracks—affects countless other lots in Queens.  
 

b.  Reasonable Return. 
 
The BSA concluded that these allegedly unique conditions created “practical difficulties 
and an unnecessary hardship” in developing the subject zoning lot.246  The BSA stated  
“evidence in the record, including a feasibility study, demonstrates that as a result of the 
constraints placed on the subject zoning lot, development of the site with a conforming 
use would not yield a reasonable return . . .”247 
 

 
239 See id. 
240 See id. 
241 See HHHM Statement of Facts and Findings. 
242 See id. 
243 See id.  In its Statement of Facts and Findings, HHHM estimated that it invested more than $1.2 million 
in construction costs between April and November of 1998.  HHHM Statement of Facts and Findings at 2. 
244 See id. 
245 See BSA Resolution, 126-99-BZ (Mar. 28, 2000). 
246 Id. 
247 Id. 
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The treatment of the development history of the parcel and the zoning changes is unclear.  
HHHM cited Jayne Estates, Inc. v. Raynor for the proposition that any “good faith 
expenditure” made in reliance on an invalid permit can be taken into account for purposes 
of determining whether the “b” finding has been met.248  There was a considerable basis 
for this variance based on the work permit issued.  However the final BSA resolution 
does not address this issue, relying instead on physical aspects of the lot.249 
 
Various recalculations were made during the course of the application process.  For 
example, the first version of the study projected a 1.79% ROE for development of the 
property as apartment rental units, an as-of-right use.250  The ROE for the proposed hotel 
was projected at 16.03%.251  On January 5, 2000 VRP revised its ROE projections. The 
revised as-of-right ROE was projected at 1.49%.252  The revised ROE projection for the 
proposed development was 11.35%.253   
 
The 30% reduction in the proposed project’s development’s ROE was achieved by 
changing the estimated cost paid for the lot from $640,046 to $1,018,255.254  Neither the 
feasibility study nor the BSA resolution offers any explanation for how VRP could have 
underestimated the purchase price of the lot so dramatically.  The revising of the 
submissions indicates that the BSA was working with the applicant to put the application 
in a more approvable form, as a 16.03% rate of return was excessive.255 
 

c.  Essential character of the Neighborhood. 
 
Opponents of the variance expressed grave concerns that the motel, because of its 
substantial distance from Kennedy Airport and its proximity to the LIRR tracks, would 
fail to attract guests for extended stays.  Opponents of the variance argued that when such 
legitimate guests failed to materialize, HHHM would instead rent the rooms out on an 
hourly basis to generate revenue, attracting an unsavory clientele.256   

 

                                                 
248 22 N.Y.2d 417 (1968) 
249 See BSA Resolution, 126-99-BZ (Mar. 28, 2000). 
250 See Vista Realty Partners, Feasibility Study 23 (May 28, 1999) (hereinafter HHHM Feasibility Study). 
251 See id. 
252 See id. at 3 (inserted in previous Study before page 23). 
253 See id. 
254 May have been based on the general increase in real estate values in New York City in the 1990s. 
255 An additional revision was made.  VRP submitted two ROE projections for development of the site as a 
community medical facility – an as-of-right use.  On February 22, 2000, VRP submitted a projection that 
such a development would generate a 3.59% ROE.  On March 13, 2000, VRP submitted to BSA a revised 
ROE projection for the medical facility.  Explaining that the February 22, 2000 estimate had overstated the 
likely per-square-foot rental price by $4.00, the March 13th projection cut the medical center ROE down to 
2.4%.  The revised ROE was 33% smaller than the original estimate.   
256 See Report of Susan M. Norieka, Chairperson, Community Board 13Q, Nov. 17, 1999.  Ms. Norieka 
stated: “The owner of the property met with me and our previous District Manager . . . We told him that we 
did not believe there was a need for a motel at that location and that it would not be a viable business for 
him since he would not be able to keep the rooms filled.  We told him, then, that we were concerned that he 
would have such difficult renting that he would resort to the short stays that are used by prostitutes.  We 
told him that we already had a motel on Hempstead Avenue that was near the Belmont Race Track.  This 
motel already had problems of having enough customers staying the entire night even though it was near 
the race track.” 
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The BSA Resolution addressed these concerns by imposing conditions on the variance.  
For example, the Hotel was required to (1) operate as part of nationally recognized 
franchise or chain, (2) rent rooms on a daily basis only, (3) provide a security guard 24 
hours a day, seven days a week, (4) provide outdoor lighting for the parking area and (5) 
monitor common areas of the premises via security cameras.257  The variance term is 
twenty years and all conditions were subject to verification by the New York City 
Department of Buildings.258 
 

d.  Self-Created Hardship. 
 
The BSA concluded that the owner or a predecessor in title did not create the hardship.259  
They did not address the financing issues and whether this was the true reason that a 
hardship existed.260   If the hotel had been built under its first permit, no variance would 
have been required. 

 
The applicant purchased the lot knowing that it narrowed in the back and that the LIRR 
ran along the southern side of the lot.  Since it took the property with this knowledge, it is 
arguable that hardship was self-created to the extent that the applicant chose to encounter 
it.  However, if the hardship is defined as applicant’s expenditures in reliance on the 
DOB permit, then the hardship is clearly not self-created.  Neither the BSA resolution nor 
any of the documents in the record of the application indicate why the BSA chose to 
define the hardship in terms of the physical characteristics of the lot rather than the 
applicant’s conduct in reliance on the DOB permits.  
  

e.  Minimum Variance Necessary to Afford Relief.  
 
The BSA concluded that the proposal was the minimum necessary to afford the owner 
relief.261  The resolution doesn’t appear to address proposals advanced by community 
advocates that the lot be developed as either a community health facility or a housing 
facility for the elderly, arguably less-intrusive uses. 
 
3.  Analysis and Conclusion. 
 
This matter demonstrates ongoing problems in the variance process.  The BSA 
resolutions did not include all relevant details and bases for variances.  In this case, the 
applicant’s history of DOB applications and the change in zoning were critical and 
unexplored aspects of the variance.  Hardship caused by failures of financing are not 
grounds for a variance.  The change in zoning may have been. 
 
Some of the hardships cited in this matter, as in other variance cases, are not so unique.  
Many lots in New York City are not perfectly symmetrical.  More importantly, railroad 
tracks border thousands of properties throughout Queens.  This condition is not a unique 
physical hardship; it is a common physical condition.   

 
257 See id. 
258 See id. 
259 See BSA Resolution, 126-99-BZ, (Mar. 28, 2000). 
260 See HHHM Statement of Facts and Findings at 2. 
261 See BSA Resolution, 126-99-BZ (Mar. 28, 2000). 
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With regard to physical lot conditions, they are apparent when the land was purchased. 
Finding “d” states that if the other findings are met purchase of the lot subject to the 
zoning restrictions sought to be varied is not a self-created hardship.262    But this does 
not apply to physical limitations.  Purchase of an oddly shaped lot is a condition that can 
be addressed at purchase, not in a variance process.   The variance process cannot 
compensate for a purchase price that far exceeded fair value based on the true physical 
condition of the lot. 
 
There is also some concern that figures in the economic analysis were altered, raising the 
issue of how BSA works with applicants to put variances applications in approvable 
form.  Were return figures reduced to make the application approvable?  For example the 
rental value of a medical facility, calculated as a conforming use, were reduced mid-
application.  Additionally, the ROE for the proposed hotel was reduced from 16.03% to 
11.35%;263 the former was clearly in excess of a reasonable return.264 
 
Finally, there is no known process for following up on the conditions that are attached to 
almost all approved variances.  In this matter the conditions were essential to ensuring 
that a legitimate hotel was operated.   
 
 
D.  19-35, 55 West Houston Street, Manhattan: Residential Units in a Special 
Manufacturing Zone 
 
This project, a residential development, has come to be known as the “Soho 
Alliance” matter.  Having been litigated in Soho Alliance v. New York City Board of 
Standards and Appeals,265 the matter embodies the complexities inherent in variance 
applications, the conflicting opinions of government agencies, and the degree to which 
applicants’ and opponents’ assessments of a project can vary.  Rather than the scale of the 
project, one of the main issues was its proposal for purely residential units in a 
manufacturing district created to foster the special artists community in Soho. 
1.  Lot Characteristics and Case Background. 
 

a.  Lot Description. 
 

The Continuum Company, LLC submitted two BSA applications together, one for 19-35 
West Houston Street and the other for 55 West Houston Street in Soho in 1997.266  19-35 
West Houston had a length of 200 feet and a width varying from 50 feet to 25 feet. 
55 West Houston had a length of 200 feet and a width varying from 45 to 20 feet.267 The 
two parcels were considered together for the various reasons set forth below.   
 
                                                 
262 See Zoning Resolution § 72-21(d). 
263 See HHHM Feasibility Study at 23 (and revised page inserted before page 23). 
264 See supra section IV F.2. 
265 95 N.Y.2d 437 (2000). 
266 The original applications were not found.  The docket book marks the date of original applications 
however.    
267 See Robert B. Pauls, Economic Analysis for The Continuum Company LLC 2 (July 1997) [hereinafter 
Pauls Analysis]. 
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b.  Pre-variance, permitted and proposed uses. 
 
Located on the south side of Houston Street, the parcels are located within the Soho Cast 
Iron Historic District.  This district was created in 1973 to preserve the unique industrial 
architecture of the district reflective of its light manufacturing past as well as its 
flourishing role as a center for the creation and sale of art.268    

 
Regarding use, much of Soho is zoned as M1-5A, permitting only joint living and 
working quarters for artists (“JLWQA”) as new uses in industrial loft buildings.269 The 
proposed residential rental buildings with street level commercial uses were therefore not 
as-of-right developments in manufacturing districts.270 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Looking West on Houston Street  at Project Sites (June 2, 2003), a rendering of one of 
the two buildings is on the billboard 

 
Regarding bulk, the applicant proposed two distinct buildings for the site that exceeded 
permitted FAR.  On 55 West Houston the building would consist of 43 apartments, 8 
stories and a 6.85 FAR.271 At 19-35 West Houston the building would have 60 rental 
units, 9 stories and a FAR of 7.95.272  These FARs exceeded the maximum allowable 
FAR of 6.5.   
 

 
268 See Soho-Cast Iron Historic District Designation Report, Landmarks Preservation Commission, 1973. 
269 See Zoning Resolution §§ 42-131, 42-14(D); see  also Zoning Handbook.   
270 Some questions were raised about whether the law was applicable to this proposed new construction or 
only conversion of existing buildings. 
271 See Pauls Analysis at 2.   
272 See id. at 2. 
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c.  Procedural History.   
 
The application was submitted in Fall of 1997 and the matter dragged on, with numerous 
public hearings, through Spring 1998.  A uniquely divided opinion granted the variance, 
with three commissioners voting in favor, one against and one commissioner absent.273   
Legal challenges by a community group, Soho Alliance, were unsuccessful.274   
 
2. The Five Findings. 
 

a.  Unique Physical Hardship. 
 
The Applicant based its (a) finding on the following information.  
 

i. Unique Lot Size and Shape.  The lots were in L shapes after having 
been combined. 

 
ii. Subway easement near. The subway and Path run near and in one 

location, across the property causing an increase in foundation cost 
of 40%, up to $350,000 in additional costs.275   

 
iii. Compatible Design. The LPC required that floors be taller to 

conform to character of Soho and the industrial buildings.276 The 
additional costs for this building design were estimated at 
$564,000 to $1,174,000.   

 
iv. Distinctive Façades. The LPC required that the buildings each 

have a unique design and that they have facades that are 
compatible with the Historic District.277 

 
v. Vacant lots.  Because the lots were vacant they required greater 

conformance with LPC standards and higher construction costs for 
foundation, façade and floor heights.278 

 
The opposition countered with the following. 

 
i. Lots of 25 by 100 feet are common in Soho and are in fact adjacent to 

the property.  

 
273 See BSA Resolutions, 174-97-BZ,  175-97-BZ (April 12, 1998.)  BSA decisions are almost always 
unanimous.  The study indicated only two votes that were not unanimous in decided applications for 2001-
2002.   
274 See Soho Alliance v. Bd. of Standards and Appeals of New York, 703 N.Y.S. 2d 150 (1st Dep’t 2000), 
aff’d 95 N.Y.2d 437 (2000). 
275 See Memorandum of DeSimone, Chaplin and Dobryn Consulting Engineers P.C. , Nov. 5, 1997. 
276 See Letter from Jennifer Raab, Chair, The New York City Landmarks Preservation Commission, to 
James Chin, Chairman, Board of Standards and Appeals of New York (Nov. 12, 1997) (on file with the 
Municipal Art Society). 
277 See id. 
278 See generally Continuum Company LLC, Statement of Facts and Findings (Aug. 12, 1997, revised Nov. 
7, 1997) [hereinafter Continuum Statement]. 
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ii. No evidence of a subway easement was submitted.  Such an easement 
is common to many properties in any event. 

iii. Vacant lots are generally considered an asset.279 
 

b.  Reasonable Return. 
 

This provision of the Five Findings, as always, proved the most difficult to analyze.  
Complex calculations involving construction costs, rental and sale values, management 
costs and varying fixture requirements were estimated to produce the rate of return.  
There are two results in the applicant’s own economic analysis which are notable.  First, 
they claimed that an 11.1% rate on 19-35 and 6.4% on 55 West Houston are necessary to 
achieve financing for the project; a ‘blended’ rate of 8.5% resulted.280  Second, the 
continued use for parking would generate a return of 6.29%, a rate of return that has often 
been found by the courts to be adequate.281  The Appellate Division did not address this 
problematic factor, stating “[i]nterestingly, [the] Supreme Court did not enunciate this as 
a basis for annulling the BSA’s determination, and the opponents have not enunciated 
this argument on appeal.  Thus an issue has been framed that does not seem to be 
contested at this juncture.” Thus what might have been the most significant issue in the 
case, that no variance was required to continue providing the owners a reasonable return, 
was never fully addressed. 
 
Working as a consultant on behalf of the opponents, Craig Whitaker Architects (“CWA”) 
questioned the economic analysis of the applicants on two bases.  The first was on the 
basis of the comparable condominium sales used by the applicants. They demonstrated 
that of the 70 condominium sales used in the analysis only 43 were from Soho.282  The 
average sale, per square foot, would have been $282.21 rather than the $262 used.283   
 
The application’s financial analysis was later revised to reflect an average sale price of 
$317.64.284  Again Craig Whitaker challenged this by pointing out that only one of the 
addresses, of 16, was from Soho.285 That sale was $383.78 per square foot.286  They also 
cited a speech by Barbara Corcoran, a noted real estate specialist, which asserted that the 
average sale for Soho condominiums was $380-400 square foot.287  In the judicial 
challenge by community opponents, the court firmly rejected an inflexible rule that 
would permit the use of only comparable sales from the immediate neighborhood.  288

 
 

279 See Letter from Craig Whitaker, Craig Whitaker Architects, to James Chin, Chairman, Board of 
Standards and Appeals of New York (March 30, 1998) (on file with the Municipal Art Society) [hereinafter 
March CWA Letter]. 
280 See Pauls Analysis. 
281 See supra notes 29-31. 
282 See Letter from Craig Whitaker and Kenneth LeBrun, Craig Whitaker Architects to James Chin, 
Chairman, Board of Standards and Appeals of New York (Feb. 6, 1998).   
283 See id. 
284 See Letter from Robert B. Pauls, Robert B. Pauls, LLC, to James Chin, Chairman, Board of Standards 
and Appeals of New York (March 19, 1998), at 2. 
285 See March CWA Letter. 
286 See id. 
287 See id. 
288 See Soho Alliance v. Bd. of Standards and Appeals of New York, 703 N.Y.S.2d 150, 155 (1st Dep’t 
2000). 
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The result of using these alternate figures, and increasing the “efficiency” of the project 
by increasing apartment size, would have produced a rate of return of 15.80% to 
20.68%.289  Rebutting these allegations, the applicant noted that if the Soho-only sales 
were for penthouses or apartments with good views they would not be relevant.  
Furthermore, increasing the apartment sizes would drive up the price and decrease their 
salability.290  The BSA relied on the applicant’s submissions and did not explore the 
opposing information; the Court simply noted the substantial evidence upon which the 
BSA relied.291   

 
c.  Community Impact. 

 
Opponents of the project cited a variety of ways in which the proposed project would 
negatively impact the community, including views, congestion, character, noise, 
character as an artists’ community, architecture, and the threat of soil contamination from 
the former gas station.292 
 
City Planning presented modest opposition to the project that ultimately was used by the 
applicant as a basis for demonstrating both unique hardship and no negative impact on 
the community.293  To begin with, the letter stated, in support of finding “A,” “the subject 
properties, however, present a highly unique situation which is unlikely to occur in other 
parts of Soho.”294  They also found that pure residential development “may not, in itself, 
alter the essential character of the Soho neighborhood.”295  Instead, they simply argued 
that a lower FAR, of 6.5 percent, and fewer units, would mitigate the impact 
substantially.   

 
The applicant quickly seized upon this letter to justify its physical hardship and correlate 
City Planning’s letter to that of the LPC which stated “[the LPC] voted to approve a 
proposal to construct a new nine-story building and a new eight-story building….” 296 
Implicit in the LPC approval is that the development would have minimal negative 
impact on the community. 

 
Indeed the applicant was able to counter each argument, including sewerage capacity, 
school overcrowding, and population density.  The court accepted these statements, 
finding that “[i]n view of this [that 10,000 people live in and near Soho] it is obvious that 
the character of Soho will not be destroyed by an additional 185 people living on the 
northernmost fringe.”297   

 
See289  id. 

290 See Robert S. Paul, Memorandum on behalf of The Continuum Company (Jan. 14, 1998).  
291 See Soho Alliance, 703 N.Y.S.2d at 155.    
292 Compiled from a review of over 150 opposition statements submitted to the BSA and on file. 
293 See Letter from Joseph Rose, Chairman of the City Planning Commission of the City of New York, to 
James Chin, Chair, Board of Standards and Appeals (Feb. 2, 1998) [hereinafter February City Planning 
Letter]. 
294 Id. at 2.   
295 Id. at 3.   
296 See LPC letter.   
297 See id. at 159. 
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d.  Self-Created Hardship. 

 
The applicant rightly noted that the size of the lots had been created by the City itself 
with the widening of Houston Street in 1963.298  City Planning called the lot 
configurations “idiosyncratic.”299  However, the lots are not  uniquely shaped or sized.  
As noted, lots of 25x100 are quite common all over the City, including Soho.  The only 
reason the lots had a unique L shape was because each had been combined years 
earlier.300  If divided into smaller parcels, it would not have a unique shape or size, as 
aptly noted by the Community Board, “the combining of the lots into an unwieldy shape 
would seem to be a self-created hardship.”301  
 

e.  Minimum Variance Necessary to Afford Relief.   
 
The applicant notes that the 8.5% blended return is the minimum required to obtain 
financing for a project of this size.302  Thus, any smaller variance would not be viable.  
Numerous scenarios including as of right uses, like a hotel, and smaller residential or 
commercial structures, produced smaller rates of return. 303 However the issue of the 
continued viability of the parking lot was not addressed.   

 
The notes of an unnamed BSA staff member in the file state that the  (e) finding is of 
concern.  The apparent 6.29% return on continued use as a parking lot and even 4.1% for 
a less bulky residential use have been found by other courts to be a “reasonable 
return.”304  
 
3. Analysis and Conclusions 
 
Clearly, the key factors in this matter were economic.  The proposed building was not 
vastly out of scale with the community and would not have introduced any alien uses into 
the surrounding area.  Sewers, schools and roads are equipped to handle the proposed 
density. 
 
No final resolution was ever reached on the issues of 1.) the proper sale price for 
condominiums in Soho and 2.) the necessity and true cost of the special foundation to 
protect the alleged subway easement.  If the opponents’ allegations were borne out, they 
claim that a rate of 15%-20% rate of return would be generated, clearly in excess of what 
is required to finance the project.  The apparent reasonable rate of return that would be 
generated from continued use for parking was also inadequately addressed. 
 
It is also worth noting the role the LPC and City Planning opinions played in the process.  
The BSA court clearly relied upon the LPC to dismiss allegations of negative community 

 
298 See Continuum Statement at 2.   
299 February City Planning Letter. 
300 19-35 West Houston consists of lots 12 and 21, Block 513. 55 Houston consists only of lot 14,  block 
514. 
301 Resolution of Community Board 2, Feb. 24, 1998. 
302 See Memorandum of Robert B. Pauls, supra note 291.  
303 See Pauls Analysis. 
304 See id. 
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impact.  City Planning’s letter was used by the applicant to substantiate its unique 
physical condition.  The agencies unintentionally facilitated the successful variance 
application. 
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Appendix B:  Recommended Charter, Rule and Policy Changes 
 
 
Appendix B sets forth the proposed Charter, Rule and Policy Changes based on the 
recommendations from earlier in the report.  They can be viewed in two tiers. The first 
set, A-D, are measures that can be implemented immediately to improve the variance 
process and the function of the BSA.  The second tier, set forth in Section E, concerns 
studying ways to further improve the process by transferring variance authority to a 
zoning administrator in City Planning, or at least making such an office the first stop for 
applications.  It is also important to study ways to improve the City’s findings for area 
variances, perhaps by using the state law’s changes outlined in Section IV as a model.  
The study should not hold up implementation of recommendations A-D.  
 
While it may be simplest to address these changes through a City Council Resolution and 
subsequent changes to the City Charter and Rules of the City of New York,305 the Zoning 
Resolution has traditionally contained the substantive guidelines for zoning variances and 
the BSA.306  The process for amending the Zoning Resolution is more involved, and is 
initiated by the City Planning Commission.  The Rules generally expand on the functions 
for the BSA described in the City Charter.307  No matter where the improvements are 
eventually codified, they will not change the text of the five findings.  Rather, they would 
be added to supplement, improve and interpret them for the BSA, applicants and the 
public.   
 
The Society considered the legality of these changes and their efficacy in depth.  They 
conform to existing statutory and case law governing land use and should not present 
constitutional issues, especially in that they largely relate to process and oversight.    
Recall that the state laws that govern zoning boards of appeal for other municipalities do 
not apply to New York City, leaving it some additional freedom to craft its own 
system.308  Along those lines, additional suggestions for improving the standards and 
procedures for the zoning variance process can be found in the American Planning 
Association’s Growing Smart guidebook. 
 
It will take the cooperation of the Mayor, City Council, City Planning and the BSA to 
make reform of the system a success.  Since the changes are feasible as Charter and Rule 
amendments, it may eventually be appropriate for the City Council to hold hearings on 
the issues and consider a comprehensive legislative proposal to effect the changes.  The 
Land Use Committee and Subcommittee on Zoning’s review and insight will be  
essential. 
 
 

 
305 See Rules, Title 2, § 1. 
306 See Zoning Resolution §72-21. 
307 Note that the Administrative Code of the City of New York does not address variances or the BSA.   
308 See supra section IV B. 
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A.  Improve Application of the Five Findings.   
 
             
Issue  Proposed Location 

 of new rule  
Findings 
Implicated   

Explanation/ 
Summary of Rule 

    
1. Variances sought 
for recent purchases 

Rules or Zoning 
Resolution 

-Self created 
hardship 
-Reasonable 
Return 

Create a rebuttable 
presumption that a 
recent purchase price 
did reflect any 
hardship.  Examples 
of reasons that it 
would not reflect the 
hardship include 
hidden physical 
conditions, an 
unexpected increase 
in value, zoning 
changes etc. 309              

2. Failure to evaluate 
all permitted uses 

Rules or Zoning 
Resolution 

-Minimum 
Variance 
Necessary 

All relevant use 
groups within a 
zoning category (M, 
C, R) should be 
considered before 
evaluating another 
zoning category.  
Thus, a change to R 
zoning should be 
prohibited before a 
full evaluation of all 
relevant M-1, 2 and 3 
uses and use groups is 
completed. 

3. Geographic Area 
used in evaluating 
unique physical 
conditions 
community character 
findings and a 
possible rate of 
return. 

Rules or Zoning 
Resolution 

-Unique 
Physical 
condition 
-community 
character 
-rate of return 

There should be a 
rebuttable 
presumption that the 
study area commonly 
submitted for 
applications shall 
continue in an equal 
radius around the site 
of at least ¼ mile 
from the lot’s 
boundary.  If the 
study area is larger it 

                                                 
309 See  Bellamy v. Board of Appeals of the City of Rochester,  223 N.Y.S.2d 1017, 1022 (1962). 
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shall still include an 
area equidistant from 
the parcel in question.  
Exceptions may 
include a water body 
or major geographic 
obstruction that 
makes such a study 
area illogical.  The 
BSA may in its 
discretion require an 
appropriate level of 
analysis in the 
geographic study. 

 
B. Provide Better Oversight of the BSA and the Variance Process. 

 
    

Issue Proposed Location  
  

Explanation of Change 

1. Mapping Rules or Zoning Resolution The BSA should map, 
updating it monthly, its 
variances.  The map should 
include all variances that 
have been applied for, 
going back at least two 
years. The Map shall be 
posted on the BSA website 
and prominently in the 
offices of the BSA.  

2. Density alarm Charter City Planning should 
prepare a report on a 
community district’s zoning 
after the filing of an 
eleventh variance 
application in any given 
district.  This report shall be 
prepared within three 
months of the filing.  It 
shall focus on the zoning 
and its continued relevance 
as well as any other issues 
that City Planning chooses 
to address.  This number, 
eleven, is chosen from this 
study where in 2001-2002 
only three community 
districts would have 
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triggered one of the reports. 
Alternatively an 
environmental impact 
statement to address the 
cumulative impacts of the 
variances might be required, 
and perhaps funded by the 
applicants themselves.   

3. City Planning Oversight Mayoral Directive, Rules or 
Zoning Resolution 

Require City Planning to 
appoint a staff member as 
the BSA liaison, who may 
already exist unofficially.  
This person’s duties shall 
include monitoring variance 
applications, knowing when 
a study of zoning variances 
is required, receiving maps 
on a monthly basis, and 
overseeing and compiling 
testimony by City Planning 
and its borough offices to 
the BSA. 

4. Mayoral Oversight Mayoral Direction, Charter  Include the BSA and its 
special permits, appeals and 
variances in the Mayor’s 
Management Report.  This 
will make year to year 
comparisons of the Board’s 
approvals, case-load etc. 
possible.  A formal means 
of conveying variance 
information to City 
Planning must be created. 

 
 

C. Add Expertise to the BSA.310 
 

Issue Proposed Location Explanation 
1. Financial Expertise Mayoral Directive, Charter 

(Chapter 27, Section 661). 
Adding financial expertise 
requires no immediate 
legislative action, the mayor 
can direct the Exec. 
Director, as empowered by 
Charter Section 661 to hire 

                                                 
310 “[C]ounties that have the assistance of planning staff or a lawyer produce better opinions than counties 
that don’t.  Their opinions are less likely to be reversed by a circuit court, even if the court arrives at a 
different conclusion about the case.”  Jack S. Hawbaker, Appeals Boards Need to Clean Up Their Act, 
PLANNING, November 1982, at 23. 
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the staff needed to conduct 
adequate reviews.  Charter 
Section 661 should also be 
amended to require 
financial expertise for the 
BSA. 

2. Planning Expertise Mayoral Directive, Charter Members and certainly 
chairs of the BSA should 
have a planning 
background.  Evidence of 
such expertise, and a good 
working relationship with 
City Planning, should be 
part of the selection 
process.  Chairs might be 
chosen from the City 
Planning Commission.  At 
the very least some staff 
members need to be hired 
that have planning 
backgrounds. 

3. Training n/a Provide annual training for 
Commissioners in 
application of the five 
findings and the latest case 
law on variances.  
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D.  Strengthen the Application Process. 
 
Issue Proposed Location Explanation 
1. Variance Renewals Rules Renewals should contain a 

sworn statement that 
conditions imposed on the 
original variance were 
followed, with supporting 
evidence as appropriate.311 

2. Penalties Rules Require penalties for 
intentional submission of 
erroneous information 

3. Cross-referencing other 
variances 

Rules or Zoning Resolution Rebuttable Presumption that 
other variances cannot be 
referenced in a variance 
application or testimony. 

 
E. Create a Commission to Study Zoning Administrators and the Standards 

for Area Variances. 
 
As stated in the beginning of this report, a study of how a zoning administrator might 
improve the current system should be undertaken.  The commission should also take up 
recent proposals for reform of the BSA and variance process as well as the disparity in 
standards for variances at the state and city levels.  This study should not hold up 
implementation of recommendations A-D.   
 

                                                 
311 Appropriate for Special Permits as well. 


